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A pundit's predictions
Cokie Roberts examines abortion, politics

Commentator Cokie Roberts addressed the
politics and the language of the reproductiverights debate.

S

ocial security, food stamps, education, health programs - these
were the kinds of economic and
social issues, says broadcast journalist
Cokie Roberts, that determined the
women's vote prior to 1989.
Then along came Webster and a pair
of gubernatorial elections, in New Jersey
and Virginia, in which the candidates'
stances on abortion played as a key issue.
"If you had told me that the commonwealth of Virginia would be the first state
to elect a black governor since Reconstruction," notes Roberts, "I would have
said, 'Yeah, and the Soviet Union will go
to a multi-party system . .. .'"
Abortion, politics and the media were
the topics that Roberts, congressional
correspondent for NPR and special

correspondent for ABC, addressed at the
Law School in a March talk. Her lecture
was the third in a series on reproductive
rights sponsored by the U-M chapter
of the National Lawyers Guild and the
Women Law Students Association.
Despite the New Jersey and Virginia
elections, Roberts said that it is difficult
to predict how abortion will affect future
voter behavior. "Exit polling gives some
proof of the pudding," she observed,
"but basically, our data are no good since
Webster."
Still, she noted that the lineup in some
of November's congressional campaigns
- with all runners in a particular race
either pro-abortion rights or anti-abortion
rights - meant abortion would not be a
huge issue in those elections.
She pointed out, however, that when
the Congressional Quarterly conducted a
survey to assess where candidates stood
on abortion, there was often a reluctance
to commit to a position.
For Republicans who adopt - or shift
to - a pro-abortion rights position, admitting their stance on this issue can be
problematic, she commented.
"Right now in the Republican party,
the base has been the religious right vote.
The party is in a lot of trouble if it alienates that base. At the same time, the
group of voters that has come into the
Republican party - economic conservatives, but social liberals - has ignored
(the abortion) part of the platform. But
now that the Supreme Court has brought
it back into so many states, the Republicans could lose a lot of these people, as
we saw in New Jersey and Virginia."
How do Americans feel about the
abortion issue? Roberts cited a New York
Times-CBS poll on abortion that showed
40 percent of respondents favoring abortion on demand, 40 percent favoring

abortion with some restrictions and 18
percent favoring the abolition of all abortion rights. Some quick addition of the
second and third groups indicates that a
majority favors placing some restrictions
on current abortion laws, she said.
Roberts pointed out that general media
coverage of the abortion issue has come
under fire from the anti-abortion rights
community. She noted that there is some
justification for a perception of bias in
coverage. Observed Roberts: "Some reporters march in pro-choice events, which
I find shocking."
Using the words "pro-choice" which, like the words "pro-life," are
handy in informal speech about abortion
- would be unacceptable on the air at
NPR, she told her audience. "You shape
the debate by the words you use," she
noted. "'Pro-choice' and 'pro-life' are
loaded words." NPR reporters instead use
"pro-abortion rights" and "anti-abortion
rights," she said.
Even then, they receive complaints.
"The anti-abortion people call and say
they want something more specific, and
the choice people go completely nuts at
the term pro-abortion."
The intense reactions to terminology
are symptomatic of people's intense reactions to abortion as a political issue.
"It's not subject to compromise in the
way that most issues are," said Roberts.
"It's a subject that doesn't work in the
political arena."
Science may make the arguments
moot, Roberts said. "The combination of
viability getting lower and the availability
of some kind of abortion technique that
doesn't require a third party will make the
question less pressing," she predicted.
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Bonnets in the courtroom?
It was a hot topic among members of the Equity Club

Virginia Drachman

T

he Equity Club, founded at
The University of Michigan Law
School in 1886 by seven women
students and alumnae, was the first organization in the United States to forge
professional links between women
lawyers.
In the fall of '89, the Law School
commemorated the lOOth anniversary of
the club's active years (1886-1890) with
a special presentation by Virginia G.
Drachman, associate professor of history
at Tufts University.
Drachman's talk, "Women Lawyers
and the Quest for Professional Community in Late 19th Century America,"
looked at the lives and views of women of
the Equity Club and more broadly at the
experience of women lawyers in the late
19th century.
The experience of women lawyers in
the late 20th century was the focus of a
dinner and discussion, attended by faculty, students, alumnae and members of
the university community, that followed
Drachman's talk.
Equity Club correspondence reflects
the struggle of about 30 pioneering
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women to reconcile the conflicting demands of their professional roles as
lawyers with their social roles as women
in a traditional society.
According to Drachman, some women
lawyers married to other lawyers mitigated this tension by dividing professional
duties in a way that corresponded to traditional sex roles. But all of the women,
whether married or single, carried on
lengthy debates about whether a woman
should confine her practice to the office
or venture into the courtroom, where professional conventions would require them
to act in an aggressiye manner at odds
with more traditional roles as women.
"One question that was hotly debated
for years had to do with how, as a woman,
you dressed as a lawyer. A basic question
was whether you wore a bonnet in the
courtroom. This was a real problem for
women then - because a proper lady
covered her head whenever she left her
home. But a proper lawyer removed
her hat upon entering a courtroom,"
Drachman says.
"There was no consensus on this.
Some argued that as a woman it was
appropriate for them to wear the bonnet,
that it facilitated public acceptance of
them as lawyers. Others argued that
as lawyers, women should hang their
bonnets on the hat rack just like men,"
Drachman adds.
Drachman, author of "Hospital With a
Heart," about women doctors in Boston's
New England Hospital from 1862 to 1969,
is working on a history of women lawyers
in America.
She has drawn extensively on the correspondence of the Equity Club, much
of which is housed in the Schlesinger
Library on the History of Women in
America at Radcliffe College, Harvard
University.

The corresponding secretary of the
Equity Club was Martha Pearce, a U-M
Law School alumna who lived in Ann
Arbor. Members were required to pay
annual dues of $2 to cover the costs of
postage and printing, and to write one letter a year on a topic related to women in
the law.
The letters were sent to Pearce, who
passed them on to one club member, who
passed them on to another and so on until
they had reached all of the members. The
next year, each member wrote a new letter, with the result that it was usually a
year before members received a response,
according to Drachman.
The handwritten letters were exchanged at a time when women lawyers
were few and far between. Members of
the club comprised approximately onesixth of all women lawyers in the United
States. By 1886 there were seven women
enrolled in the U-M Law School, the
highest number since the first woman,
Sarah Killgore, was admitted in 1870.
"The Equity Club was the first attempt
to provide a way for women lawyers
around the country to communicate with
each other, to overcome geographic barriers to discuss professional and personal
issues," she says.
"Many were concerned about how they
could justify their presence in the legal
profession in an era when a woman's place
was in the home. So they wrote to each
other. Some argued that they should be
lawyers on the same terms as men, others
that they could bring something special
to the profession - like morality, purity,
ethics and humanity, in contrast to the
purely business and commercial qualities
of law as practiced by men."
Peter Seidman
U-M News and lriformation Services

A legal de Tocqueville
Margolick of Times discusses ''At the Bar"

David Margolick

S

ocial observers from de Tocqueville
to Studs Terkel have drawn on personal observations and interviews
to describe political cultures or historical
events.
In much the same way, David Margolick 's weekly New York Times column
"At the Bar" illuminates issues facing the
legal profession with essays on seemingly
isolated topics.
Though his position as the Times'
National Legal Affairs correspondent
allows him to reach a much broader audience than the legal press, Margolick's
subjects are often considered obscure
even by The National Law Journal. But
these smaller stories, Margolick said, can
often give a better sense of what's really
going on in the law than front-page trials.
In late March, Margolick spoke at the
law school on writing about the law for
the Times. Before his talk, he described
how he looks for stories. "Often they'll
come unexpectedly," he said. He gave
as an example a story that he developed
from a small notice in a legal journal
about a judge in Arkansas who resigned
because he felt his colleagues were too
reactionary.

Though the increasing conservatism of
the bench was a trend that had been wellcovered, Margolick attempted to add a
human dimension by interviewing the
judge and his colleagues. Likewise, when
the huge, aggressive New York law firm
Finley, Kumble went bankrupt, the Chapter 8 proceedings were a media circus.
But Margolick went instead to the
sparsely attended office-furniture auction.
As he told the law school audience, the
selling off of the firm's worldly goods
exposed the hollowness of its pretensions.
"They tried to create tradition. Though
it (the firm) was only 20 years old, they
were auctioning soliCl oak mantles and oil
paintings of fox hunts."
The failure of a firm employing more
than 500 lawyers has a human dimension
as well. Margolick did a column on a former Finley partner, unable to find another
legal job, who was driving a limousine
that picked up passengers in Finley's old
building. The man's greatest fear, Margolick wrote, was being spotted by a
former colleague.
The idea of a column on the legal profession , as opposed to the law itself, is
relatively new. While coverage of prominent trials is often intense, the attorneys
themselves are often ignored in the process. Even to court reporters, the internal
world of the law is often an alien one.
Margolick, who holds a law degree
from Stanford as well as a bachelor's degree from Michigan, believes that formal
legal training is as essential in his job as
are journalism skills.
"It's more a matter of comfort and
credibility than substantive knowledge,"
said Margolick. Asked about his career
choice by a student in the audience, Margolick urged students who want to follow
in his footsteps to take every opportunity
to write during school. Among the bene-

fits of his career, Margolick said, was that
his writing reaches a vast audience.
Those who follow the more usual path
into law firms, Margolick suggested, may
have a hard time choosing a firm, given
their recruiting methods. Many firms, he
noted, put out slick, full-color brochures
about themselves that, incidentally, make
them virtually indistinguishable. "They're
all full service, cutting edge, and put their
attorneys immediately into the fray. All
are both old-fashioned and forward-looking. All have top clients, but they're not
dependent on any of them. All are unique
- but in exactly the same way."
Moreover, added Margolick, while
the recruiting literature suggests idyllic
job satisfaction combined with personal growth, the results don't always
measure up.
Symptoms of lawyer dissatisfaction are
widespread, and duly noted in his column. He has reported on the growth of a
cottage industry dedicated to serving the
needs of unhappy lawyers. Some huge
firms employ in-house therapists. An increasing number of attorneys work for
temporary services to avoid the long
hours that are de rigueur elsewhere. There
is even a group called " Lawyers in Transition," modeled after "Smoke-Enders."
Margolick's columns are an eclectic
mix. They range from descriptions of the
efforts of high-powered patent attorneys
to litigate a cookie-mix case to personal
injury lawyers' efforts to get business
using catchy phone numbers.
His self-described role is that of lowkey critic. "The instant way to lose
credibility, observed Margolick, is to
shout." Instead, the way to make the lawyers and lay-people concerned about the
legal profession's shortcomings is to let
the facts speak for themselves.

- Peter Mooney
Law '92
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Whose life is it, anyway?
At Campbell Competition, right to die is issue

' 1\

ll rise," ordered second-year
law student Johan Brigham.
The several hundred students
and faculty packing Room 100 obeyed as
the judges entered the room.
The legal question before the five
prominent jurists was no less dramatic
than their entrance. Participants in finals
of the 66th annual Henry M. Campbell
Moot Court Competition on April 2
argued an issue right out of the headlines:
"the right to die."
The hypothetical fact situation presented to the finalists - similar to that
of the Cruzan case - involved a suit
brought by the family members of a married couple, Byron and Shelley Austen.
Members of their families were asking
that the couple be taken off life support
based on irreversible injuries they suffered in a car accident.
The Campbell Court was made up of
Sol Wachtler, Chief Judge of New York,
the Hon. Dennis Archer of the Michigan
Supreme Court. the Hon. Stewart G.
Pollock of the Supreme Court of New

Jersey, and Professors Yale Kamisar
and Sallyanne Payton.
In the Campbell Competition case,
the Austens are residents of the state of
Xanadu. The Xanadu state courts have
held that the state-owned hospital has the
right to keep both patients alive despite
their parents' wishes. Shelley is maintained by a respirator and gastrostomy
tube, and Byron by a nasogastric tube.
Shelley's family cannot end her life
despite a "living will," the lower court
has held, because such a document violates Xanadu's Preservation of Life Act;
they have found alsQ that statements
Byron made in conversation about not
wanting the fate of Karen Ann Quinlan
were not adequate indications of intent.
Law students Carol J. Sulcoski and
Rene L. Todd spoke first as attorneys
for the petitioners, Shelley and Byron's
families.
Sulcoski and Todd based their presentation on the right to refuse medical
treatment, which they found both in the
Constitution and the common law. "The

Judge Archer, second from left, had many questions for the Campbell.finalists.
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court must examine whether the state's
interest in continuing treatment is a compelling interest," Todd said. If the interest
was not compelling, then the Xanadu
Preservation of Life Act could be held
constitutionally invalid, she said.
Throughout the four students' presentations, they were peppered with questions
from the judges. Though each finalist had
detailed oral arguments ready, most of
their time was spent trying to persuade
the judges of their basic premises while
the court tried to expose logical or factual
holes in those premises.
Chief Judge Wachtler asked Todd why
she maintained the state interest in preserving life was not compelling enough to
outweigh the privacy and common lawbased right to refuse treatment.
This case is not like seat belt requirements designed to preserve life, which
impose less of a burden, Todd said, because "if we assert the net gain in lives is
superior to individual autonomy (involving the choice of medical treatment), we
would justify requiring that people submit

Peter Jaffe

to medical experiments as well."
Following Todd, Sulcoski argued that
the court should regard Shelley's living
will and Byron's earlier statements as
valid expressions of intent.
The judges' questions, including a
probing series by Judge Archer, revealed
a concern about the implications of following a comatose patient's imputed
intent.
Suggesting a tension between the
asserted right to refuse life-sustaining
treatment and medical ethics, Professor
Payton asked Sulcoski what should happen if a person has expressed an intent not
to receive treatment, but no doctor will
shut off the life-support systems. Sulcoski
replied that the state would have to insure
that these wishes were carried out.
While the petitioners argued that the
feeding tubes were a form of medical
treatment, the respondents, Peter Jaffe
and Ron Wernette, contended that
they were merely a way of providing
sustenance.
"The method of administration does

not create a difference between spoonfeeding and this form of feeding,"
Jaffe said.
Even assuming nasogastric tubes and
respirators could be accurately described
as treatment, the respondents argued this
would not create a right to refuse life-sustaining treatment. Jaffe argued that states
should be allowed to set up their own
regimes to govern this issue. "Voluntary
euthanasia is not a right which is traditional under our Constitution, " Jaffe said.
Does the Constitution prevent states
from insisting that life support be continued against the wisJws of the patients'
parents? That question continued to be
central to the dispute during Wernette's
presentation.
"The Bill of Rights is not an exclusive
list," Judge Wachtler observed, pointing
out that a line of privacy decisions has
expanded the scope of protected rights
beyond the express language of the
Constitution.
In his argument, Wernette drew an
analogy to constitutionally permitted

prohibitions against suicide. "The state
doesn't distinguish between methods of
killing oneself. One cannot put a Colt 45
to one's head," Wernette said.
Given the "persistent vegetative
states" in which Byron and Shelley exist,
Judge Pollock suggested that rather than
preserving life, respondents "would
condemn them to an unbearable burden."
"We cannot, however, assume they
would want to die," Wernette replied.
Throughout the hour-and-a-half long
final arguments, the judges asked probing, difficult questions. For the students
arguing the case, it was much like the
feared law school Socratic Method, only
with five questioners instead of one.
Later that same evening, awards were
given out at a banquet. Jaffe and Wernette
won the competition. Having made it to
the finals of a 103-student competition,
however, neither side could truly be said
to have lost.

Rene Todd

Campbell judges and finalists. Front row, from left: Profe ssor Sallyanne Payton, Judge Dennis
Archer, Professor Yale Kamisar. Back row, from left: Carol Sulcoski, Rene Todd, Judge Stewart
Pollock, Judge Sol Wachtler, Peter Jaffe, Ron Wernette.

- Peter Mooney
Law '92
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Thinking green
Earth Day brings Sax back to Michigan

W

hen he first had the idea to
teach law students about "conservation," Joseph Sax began
by saving articles on the environment
from The New York Times. That was 26
years ago, and it took two years to fill a
notebook with clippings.
"Today, it would take about two weeks
to fill the same notebook," Sax says.
What he doesn't say is that the boom in
what we now know as "environmental
law" is due, in large part, to his own
efforts.
It has been four years since Sax, who
just wrote his hundredth legal article,
taught environmental law and land use
planning courses at the University of
Michigan, but he still was able to bring
out an overflow crowd to Room 250
Hutchins Hall when he spoke there on
April 5. Sax appeared on behalf of the
Environmental Law Society's Earth Day
celebration, and the large crowd of students and faculty who came to hear him
was noteworthy - he was competing
with Ralph Nader, who spoke at the same
time at Rackham Auditorium.
Looking trim and energetic and
wearing a "Think Green" lapel button,
Sax began his lecture with a story of
his involvement in a lawsuit where he
represented his current employer, the
University of California. He was in his
Boalt Hall office at the University of
California- Berkeley around six months
ago, he said, when he received a phone
call from a lawyer with the University of
California system. It was a desperate plea
for help with what the lawyer considered
a hopeless case.
The defendants in the suit were the
State lands commission, Santa Barbara
County and a Santa Barbara citizens association, the University of California and
the Sierra Club. The plaintiff was the
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Joseph Sax talked about the Public Trust Doctrine.

giant oil company, Atlantic Richfield
Corporation or ARCO. ARCO had held a
lease to offshore state land on the Santa
Barbara coast since 1947. The company
set up offshore oil platforms and pumped
millions of dollars' worth of oil until a
1969 oil spill disaster resulted in a
moratorium on drilling .
But recently, ARCO found oil at a
different level, with an estimated value of
$784 million , and wanted to set up more
platforms - directly in front of the UC
Santa Barbara campus and some fragile

nature preserves. Environmentalists and
the university opposed the new platforms,
and the California Lands Commission
denied ARCO a drilling permit.
ARCO sued, saying its 42-year-old
lease gave it the right to explore and drill
for oil. The old statute under which the
lease had been drawn up contained no
environmental provisions. Ordinary
property law was not useful to the state
because the terms of the lease were clear
and valid. California had no legal authority to stop ARCO. Enter Joe Sax.

"People must maintain the authority
and legal power to continually re-examine
private uses ofland," says Sax, enunciating the "Public Trust Doctrine" he first
wrote about more than 20 years ago. At
the heart of this Public Trust Doctrine is
the concept that citizens hold an inalienable right to nature. Sax advised the state
and the university about the doctrine and
convinced them that California officials
in 1947 could not legally "disable themselves" and turn land over to the oil
company forever.
The Public Trust Doctrine, according
to Sax, is easier to understand today than
it would have been in 1947. "Under our
contemporary consciousness, we now
realize that we live off collective resources and depend on a 'habitat' as
part of those resources," he notes. He
describes the problems enforcing the
public's right to natural resources as problems of an ancient legal system which
does not recognize public interests.
"These rights just don't exist in the
books," says Sax. "Our law only knows
private rights."
But now, with a resurgence of interest
in the environment, Sax says the Public
Trust Doctrine "permits us to find a legal
tool to get scarce resources out of private
hands." So the Public Trust Doctrine
gives government a duty to protect land
for the benefit of the people. More important for California's case against ARCO,
the doctrine also forbids government
from giving it away.
Armed with a belief in the Public Trust
Doctrine and a zeal for fending off oil
companies, Sax joined the defense team
against ARCO. He found support for the
doctrine in a 60-year-old California case
involving early oil exploration. It's all
right to grant a lease, the court had said,
but the state could not put itself in a posi-

tion to give up continuing supervision
of that lease. When conflict with public
needs arose, private needs would have to
give way.
ARCO argued that the state couldn't
change its mind after 47 years - one decision to lease the land should be final.
But Sax was able to deliver a lethal blow
to the oil company. He found a recent
amicus petition before the United States
Supreme Court, signed by ARCO, which
demanded that environmental impact of
oil drilling in national forests be determined not once but continuously, at
different stages of coxploration and drilling. ARCO was being hypocritical by
telling California it could only decide
once and telling the Supreme Court that
environmental decisions should be made
continuously.
The Los Angeles judge who heard the
case was convinced by the adamant law
professor who pounded on the podium
and shouted, "You can't give the California coastline to ARCO!" California could
protect its resources by invoking the Public Trust Doctrine and would not have to
pay ARCO $784 million for its potential
losses. Joe Sax had turned a hopeless case
into a victory for environmentalists.
Sax says the ARCO decision is part of
a recent trend. Courts have placed constraints on existing private water rights
in Mono Lake, a lake once in danger of
dying because it was drained for water by
the city of Los Angeles, and in San Francisco Bay.
"It's a hopeful sign," says an optimistic Sax. "The traditional legal system
encouraged people to destroy natural systems, but now private rights are being
reoriented to recognize the public right to
restore and reclaim these systems." Responding to a question from the audience,
Sax said the Public Trust Doctrine would

provide a desirable way to deal with
Exxon's liability for destruction of resources around Valdez, Alaska. The state
could have continuing jurisdiction over
the long-term impact of the March 1989
oil spill.
Lately, Sax has concerned himself not
only with environmental affairs of state
government but with those in the federal
realm as well. He recently completed a
study of municipal waste disposal for the
Office of Technological Assessment. But
he says weakness in federal protection of
the environment has thrust much of the
responsibility for conservation on the
states.
Global environmental protection is
also on his mind as he prepares for a new
course on Environmental Law in the
European Community. Sax is working
with a French professor on that course,
which he will squeeze in with the other
courses he teaches at Boalt Hall Environment & Culture, Urban Land
Use, Federal Lands, Water Law and an
Advanced Environmental Seminar.
Dodging snow flurries on the way from
Hutchins Hall to a reception at the Lawyers Club (he had forgotten about April
in Ann Arbor and neglected to bring
an overcoat), Sax mentioned that he and
his wife, Elli, are enjoying California's
warmer weather. They also enjoy the
proximity to their three daughters, two in
San Diego and one in Berkeley. Even so,
the 54-year-old professor says, "There's
no place like Michigan."
- Joan Lowenstein
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Advice and consent
Eiden discusses Senate's role in judicial selection process

Senator Joseph Eiden enjoyed an excellent rapport with the large crowd that turned out to
hear him speak.

S

peaking before some 200 students
at the Law School on Jan. 25,
1990, Senator Joseph R. Biden Jr.
(D-Del.) defended his role as the chair of
the Senate Judiciary Committee during
the controversial 1987 defeat of President
Reagan's nomination of Robert Bork to
the Supreme Court. "The framers of the
Constitution clearly intended the Senate
to serve as a check on the President to
preserve the independence of the judiciary," he said. He said the Senate has a
right to evaluate Supreme Court nominees
based on their political views.
Biden's speech was part of the second
annual lecture series presented by the
Law School Student Senate and sponsored
by Clark, Klein and Beaumont, a Detroit
law firm. Biden has served in the Senate
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for 17 years. He assumed the chairmanship of the powerful Judiciary Committee
in January 1987, in the wake of the 1986
elections which gave the Democrats control of the Senate. He also serves on the
Foreign Relations committee and was a
candidate for the Democratic presidential
nomination in 1988.
Biden said his topic, "Advice and Consent: The Senate's Role in the Judicial
Selection Process," has been "hotly
debated throughout our existence as a
republic."
"We must make a distinction between
the lower courts an<;l the Supreme Court
in terms of what senators should take into
account in the selection process. In the
lower courts it matters little what the
nominee's political predilection is because
he or she can't make new law. As long as
it's an honorable man or woman, bright,
committed to the law, the Senate is
obliged to confirm him or her."
But the Supreme Court is "a very
different story," Biden continued. "The
Supreme Court is the ultimate interpreter
of the Constitution. The Senate must
broaden its perspective. I think the guidelines are clearly laid out by a reading of
history. It is appropriate to examine constitutional views and political inclinations
of Supreme Court nominees."
Biden disputed the notion that Supreme
Court nominees are rarely rejected. "During the Bork fight, you heard how it was
such an exception to reject a nominee.
Not true. More Supreme Court nominees
have been rejected than any other type 28 since 1789."
Biden emphasized that if the President
takes the nominee's political inclinations
into account, the Senate has a right to
do so as well. "We all like to believe that
presidents will choose nominees based
on their competence and not attempt to

reshape the court in their own political
image, but that's not always so. When the
balance of the court is at stake, and the
President attempts to move it, there's
nothing wrong with that legally. Okay,
says the Senate, me too. You want to bend
it that way, we'll try this way."
To buttress his views, Biden cited both
scholarly support for his reading of the
Constitution and "the rich and fractious
record of the Senate debates." He asserted
that the delegates to the Constitutional
Convention originally intended to give
Congress the exclusive right to appoint
judges and only included the President in
the process as a last-minute compromise.
"In fact, the first Supreme Court
nominee to be rejected had excellent
credentials," he added. "He was John
Rutledge, one of the framers of the
Constitution, suggested by George
Washington in 1795. Rutledge was
rejected on political grounds. The
Federalists opposed his opposition to
the Jay treaty with England."
In the 20th century, Biden continued,
the five nominees who have been rejected
were all turned down because of their
constitutional views. Further, said Biden,
public opinion favors the Senate scrutinizing nominees' political inclinations. "At
the height of the Bork debate, a New York
Times/CBS poll found that 63 percent of
citizens attached "a lot of importance"
to nominees' positions on constitutional
issues," he said.
The Senate's right to consider a
nominee's political stance has not been
questioned until quite recently, he added.
Nevertheless, he cautioned, "It's not
always prudent to exercise that right.
There are costs that all of us would prefer
not to incur. If every Supreme Court nomination became a battle, it would not be
a good idea. Again, it goes back to the

standards used by the President when
nominating. In recent years, nominees
have been selected with less attention to
their detachment and statesmanship and
more for their judicial philosophy or
political views."
That's what happened with the Bork
nomination, Biden claimed. "The reason
President Reagan felt so strongly about
that appointment was his failure to have
his social agenda passed through the U.S.
Congress. Bork found himself at odds
with fundamental views of Americans.
The liberty clause of the Constitution was
the main issue. Fundamental rights were
expanded by the Warren court, and Americans have taken that to heart."
In evaluating nominees, Senators
should examine the candidates' writings,
court rulings and assertions under oath
before the Judiciary Committee, Biden
said. "That's entirely different than asking them to pass a litmus test. If you
believe the nominees will take the country in a direction that is not good for the
country, you need to vote that way."
He also issued a plea for more cooperation between the executive and judicial
branches of government. "No one mentions the word advice in the advice and
consent clause. It was not put there by accident. It was put there by framers of the
Constitution who realized that the threebranch system of government needed
lubrication to function. Almost without
exception, when the President has sought
the advice of the Senate, in earnest, prior
to nominating, there's been no problem."
Senator Biden concluded by predicting
that because of emerging issues like
biogenetics and medical ethics, the
"Supreme Court will have more impact
on us in the next 10 years than in the
last 40."
- Jean Jackman

Ask the Senator

Here are a few of the questions audience
members posed,.after Biden's talk.

Q. How do you determine that a
President's nomination is politically
motivated?
A. "Because of what he says. It was
part of Reagan's campaign strategy
in 1980 and 1984. He said vote for
me, because I'll put the right people
on the Supreme Court. He said
there are at least 28 landmark decisions he would like to see reversed.
You just have to look at what the
President says and does."

Q. Could you comment on the U.S.
invasion of Panama, whether the
President had the authority to act
as he did and whether he violated
international law?
A. "In my capacity on the Foreign
Relations Committee, I have introduced a rewrite of the War Powers
Act because it just does not
function. The President had the
constitutional authority to do what
he did. Did he violate international
law? It's a close call, but I think not
because American lives were in
danger. If the President were not
to move quickly and remove those

American troops, then it becomes
not an emergency situation but an
occupying force. The story's still
not over on that. Pragmatically I
think it has worked for him."

Q. Do you think the nomination
process deters some qualified
people from applying for federal
judgeships?
A. "Money is the real deterrent the salaries for judges are too low
compared with what lawyers can
make in .private practice. We don't
get the most competent applicants,
or many practitioners at all between
35 and 50. Many times we get the
older academics who see the judgeship as a cap to a long career. I
think it's healthy to have some
practitioners on the bench, not
just professors."

Q. If Thurgood Marshall steps
down, should the President be
obligated to nominate a minority
to replace him?
A. "He is not obligated to, no.
But it would be good policy. It's
important in a democracy that the
Supreme Court represent fairness,
openness and reflectiveness."
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Things artistic had their day at the Law School
last year. Professor Beverley Pooley, far left,
joined a student cast in the Law School Arts
Committee's production of "Deathtrap."

A concert in the reading room before winter
break featured the Headnotes, right, as well
as School of Music faculty Armando Ghitalla,
above, and Leslie Guinn, top right.
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